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Due Diligence Overview from a Due Diligence Overview from a 
PlanningPlanning--Grounded ProfessionalGrounded Professional

Process Overview, Multidisciplinary and Process Overview, Multidisciplinary and 
Process/Product BackdropProcess/Product Backdrop

The Changing Role of the Lawyer as Team The Changing Role of the Lawyer as Team 
Member, TodayMember, Today’’s Focus on Redevelopment s Focus on Redevelopment 
and Constrained Site, Case Studiesand Constrained Site, Case Studies
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Due DiligenceDue Diligence

Definition: Definition: ““The process of investigation The process of investigation 
into the details of a potential investmentinto the details of a potential investment””

Land use and environmental regulation but Land use and environmental regulation but 
a piece of the puzzlea piece of the puzzle
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Due Diligence Should Be:Due Diligence Should Be:

Efficient and costEfficient and cost--effective analysis of a effective analysis of a 
propertyproperty’’s opportunities and constraintss opportunities and constraints

Evaluated in light of the ownerEvaluated in light of the owner’’s objectivess objectives



Charles R. Wolfe, Attorney at LawCharles R. Wolfe, Attorney at Law

Is It Worth It?Is It Worth It?

Costly, time consuming, complexCostly, time consuming, complex

Takes place under the gun of an Takes place under the gun of an 
approaching deadlineapproaching deadline
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Yes, It is Worth It!Yes, It is Worth It!

Only way to develop a realistic and Only way to develop a realistic and 
achievable investment strategyachievable investment strategy

Crawl into the details (literally and Crawl into the details (literally and 
figuratively)figuratively)

Find hidden risks and opportunitiesFind hidden risks and opportunities
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Principles of InvestmentPrinciples of Investment

Outline objectivesOutline objectives (know your goals and (know your goals and 
risk tolerance)risk tolerance)

Get your finances in orderGet your finances in order

Think long termThink long term

Evaluate optionsEvaluate options

Identify an exit strategyIdentify an exit strategy

ExecuteExecute
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Project Management Role (Client or Project Management Role (Client or 
Retained)Retained)

Manages budget and scheduleManages budget and schedule

Provides leadership and directionProvides leadership and direction

Organizes the process and provides Organizes the process and provides 
structurestructure



Charles R. Wolfe, Attorney at LawCharles R. Wolfe, Attorney at Law

Objectives of Process OverviewObjectives of Process Overview
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Lease Build BuyLease Build Buy
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MultiMulti--Disciplinary AnalysisDisciplinary Analysis

Market AnalysisMarket Analysis

Physical/Property Analysis Physical/Property Analysis 

Regulatory/Compliance AnalysisRegulatory/Compliance Analysis

Leasing/Tenant Analysis Leasing/Tenant Analysis 

Financial AnalysisFinancial Analysis

Risk AnalysisRisk Analysis

Transaction AnalysisTransaction Analysis
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Generally, Advisors Must Be:Generally, Advisors Must Be:

Focused on ownerFocused on owner’’s objectivess objectives

Proactive thinkersProactive thinkers

Technical specialistsTechnical specialists

Holistic perspectiveHolistic perspective

CollaborativeCollaborative



Charles R. Wolfe, Attorney at LawCharles R. Wolfe, Attorney at Law

Ability to Reduce Costs/Cost of Ability to Reduce Costs/Cost of 
Making a Change Making a Change 
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The MechanicsThe Mechanics
Who Performs? Who Performs? 
Lawyer v. Consultant v. InLawyer v. Consultant v. In--House StaffHouse Staff
Typical Team Members Typical Team Members 

Permit/Compliance AnalystPermit/Compliance Analyst
Contamination, Wetland/Critical Area, Contamination, Wetland/Critical Area, 
Other SpecialistOther Specialist
Timelines, Depth and PurposeTimelines, Depth and Purpose

The ProductThe Product
““Verbal OKVerbal OK”” or Other Assuranceor Other Assurance
Memorandum, Opinion Letter or FormMemorandum, Opinion Letter or Form
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Necessary DetailsNecessary Details
Contractual DefinitionContractual Definition

Due Diligence Period or OptionDue Diligence Period or Option

Who Can Get Out When? Who Can Get Out When? 

ChallengesChallenges
Access AgreementsAccess Agreements

DisclosureDisclosure
““InIn--House ProtectionismHouse Protectionism””

Other PartiesOther Parties

GovernmentGovernment

Associated Permitting or Permit Transfer?Associated Permitting or Permit Transfer?
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The Deal GreasersThe Deal Greasers
Opinion Letters, Compliance Letters Opinion Letters, Compliance Letters 
and Pro and Pro FormasFormas

Permits and Permit TransfersPermits and Permit Transfers

““No Further ActionNo Further Action”” LettersLetters

Prospective Purchaser AgreementsProspective Purchaser Agreements

BonafideBonafide Prospective Purchaser  StatusProspective Purchaser  Status

Safe Harbors for LendersSafe Harbors for Lenders

Environmental InsuranceEnvironmental Insurance

Positive MarketsPositive Markets
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The Deal KillersThe Deal Killers

Opinion Letters and Pro Opinion Letters and Pro FormasFormas

Unfamiliarity With Local ProcessUnfamiliarity With Local Process

UncertaintyUncertainty

LiabilityLiability

Contingency and RiskContingency and Risk

Entitlement ChallengesEntitlement Challenges

Enforcement ChallengesEnforcement Challenges

Marketplace AbsorptionMarketplace Absorption

Income StreamIncome Stream
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The Specific Role of the Lawyer on The Specific Role of the Lawyer on 
the Due Diligence Teamthe Due Diligence Team

Getting to yesGetting to yes……or noor no

Land use and environmental regulation but Land use and environmental regulation but 
a piece of the puzzlea piece of the puzzle

Team means team!Team means team!

Quiz:  Define Quiz:  Define ““pro formapro forma””

Understand the Tower of BabelUnderstand the Tower of Babel
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The Role of the Lawyer in Team The Role of the Lawyer in Team 
Building and Achieving SuccessBuilding and Achieving Success

Analyze compliance and permitting pathAnalyze compliance and permitting path

Advise as to transactional/long term liabilitiesAdvise as to transactional/long term liabilities

Commensurate with nature of site and site Commensurate with nature of site and site 
constraints, advise as to necessary studies and constraints, advise as to necessary studies and 
necessary professionalsnecessary professionals

Understand context, client goals, and conflicting Understand context, client goals, and conflicting 
prioritiespriorities

Understand development and redevelopment!Understand development and redevelopment!
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The Tower of BabelThe Tower of Babel

Depending on client, be ready to suggest Depending on client, be ready to suggest 
and facilitate:and facilitate:

Real estate advisorReal estate advisor
Architect, contractor, environmental and Architect, contractor, environmental and 
planning consultantsplanning consultants

Permitting and SEPAPermitting and SEPA
Wetland/critical areas, habitat and related issuesWetland/critical areas, habitat and related issues
ContaminationContamination
Cultural resourcesCultural resources

Civil, transportation, geotechnical and structural Civil, transportation, geotechnical and structural 
engineersengineers
Public relations and public involvementPublic relations and public involvement
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Due Diligence Can Result Due Diligence Can Result 
inin…….NO GO.NO GO……
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Or Determining Best Way to Or Determining Best Way to 
Address Liability and Site Address Liability and Site 

ConstraintsConstraints……
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To Facilitate a Transformation To Facilitate a Transformation 
from Herefrom Here……..
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To HereTo Here……
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And ThereAnd There……
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”In less than six months, Triad Development 
transformed the former American Tar Co. 
site -- just north of Gas Works Park on Lake 
Union -- from a brownfield to prime property 
suitable for an upscale condominium 
complex. Triad removed decades-worth of 
paint thinners, solvents and creosote from 
the 1.3-acre site, in what Ecology officials 
say was one of the most rapid cleanups in 
the agency's history. “ (DJC, June 2000)
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““A major milestone was reached recently. A major milestone was reached recently. 
After Asarco removed the most highly After Asarco removed the most highly 
contaminated soils from the site, the Everett contaminated soils from the site, the Everett 
Housing Authority took over the former Housing Authority took over the former 
smelter property and the cleanup, with help smelter property and the cleanup, with help 
from Ecology and the City. The housing from Ecology and the City. The housing 
authority sold the cleaned up property to authority sold the cleaned up property to 
Barclays North, Inc. New townhouses are Barclays North, Inc. New townhouses are 
planned on the site of the former smelter.planned on the site of the former smelter.””
(City of Everett Website, May 2006)(City of Everett Website, May 2006)
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Due Diligence for TodayDue Diligence for Today’’s s 
Implementation IssuesImplementation Issues

Plan/regulatory amendments to avoid Plan/regulatory amendments to avoid 
““EuclideanEuclidean”” traditiontradition
Development regulations/SEPA may mandate Development regulations/SEPA may mandate 
view preservationview preservation
Impacts on historic buildingsImpacts on historic buildings
Cost effective compliance with building, seismic Cost effective compliance with building, seismic 
and fire codes; and fire codes; ““greengreen”” building considerations, building considerations, 
critical area and contamination issuescritical area and contamination issues
Management of impacts on neighbors: Management of impacts on neighbors: 
regulatory/public perception standpointsregulatory/public perception standpoints
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Understanding Development Understanding Development 
HolisticallyHolistically

Common Expectations of Project Common Expectations of Project PanaceaePanaceae:  :  
Affordable Housing and TransportationAffordable Housing and Transportation

Resolution within Resolution within pro formapro forma

Balancing funds between housing/transportation Balancing funds between housing/transportation 
and design/constructability decisions on complex and design/constructability decisions on complex 
sites.  For example:sites.  For example:

Constrained sites/demolition and mitigationConstrained sites/demolition and mitigation

Quality of materials Quality of materials 

Remediation expenses, cost of ongoing risk and assuring Remediation expenses, cost of ongoing risk and assuring 
future income stream while protecting future stakeholdersfuture income stream while protecting future stakeholders
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Rational land assembly and regulatory Rational land assembly and regulatory 
compliance while assuring feasibilitycompliance while assuring feasibility

Implementation of infill redevelopment costs Implementation of infill redevelopment costs 
more!more!

Blending of old and newBlending of old and new

Addressing neighborhood character Addressing neighborhood character 

Public sectorPublic sector--mandated regulatory consistency, mandated regulatory consistency, 
resource and human health protectionresource and human health protection

The Redevelopment Context:  The Redevelopment Context:  
Balancing the Marketplace, Balancing the Marketplace, 

Affordability and Quality of LifeAffordability and Quality of Life
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Assuring Success and the Right Fit:  Assuring Success and the Right Fit:  
Complexity, Staffing, Stakeholder Complexity, Staffing, Stakeholder 

Needs, Timing and All That!Needs, Timing and All That!
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The StakeholdersThe Stakeholders

Banker Developer

Municipality Regulator

Nonprofits

Insurer
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Lawyers Must Understand the Lawyers Must Understand the 
Holistic RisksHolistic Risks

Economic viabilityEconomic viability
Is the project economically sound?Is the project economically sound?

How much will it cost?How much will it cost?

WhatWhat’’s the return on investment?s the return on investment?

WhereWhere’’s the money coming from?s the money coming from?

How long will it take?How long will it take?

Financial risksFinancial risks
How can the risk of unexpected loss be  managed?How can the risk of unexpected loss be  managed?

Discovery of new constraints, e.g. contaminantsDiscovery of new constraints, e.g. contaminants

Failure of controlsFailure of controls

Firm regulatory decisionFirm regulatory decision
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Managing the Risks Managing the Risks -- ExampleExample

$ Value 
of 

Property

Present 
value

Future Value

Reuse design/Engineered controls

Perceived 
Present 
Value

Actual cost of cleanup

Estimated cost of cleanup

$ Cost of Cleanup

Stop-loss
Insurance

Liability
Insurance

P
R
O
F
I
T

M
A
R
G
I
N
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Case Study of  Case Study of  ““The Perfect StormThe Perfect Storm””

Special Issues and Risk AvoidanceSpecial Issues and Risk Avoidance
Legalities, the Marketplace and PracticalitiesLegalities, the Marketplace and Practicalities

Governmental Tools and PerspectivesGovernmental Tools and Perspectives

The DeveloperThe Developer’’s Perspectives Perspective

Example:  EHA/ASARCOExample:  EHA/ASARCO
Housing Authority, City and Private PartiesHousing Authority, City and Private Parties

Multiple Consent DecreesMultiple Consent Decrees

Grant ResourcesGrant Resources

Facilitating Cleanup, Housing and Property ReuseFacilitating Cleanup, Housing and Property Reuse
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Step 1Step 1
EHA buys 15 Asarco EHA buys 15 Asarco 
Houses for $2+MHouses for $2+M

Everett Housing 
AuthorityAsarco Asarco uses the $ to Asarco uses the $ to 

remove soil above 3000 remove soil above 3000 
ppmppm in the Fenced Area in in the Fenced Area in 
20042004
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Step 2Step 2

Asarco uses the $ to: (a) remove Asarco uses the $ to: (a) remove 
soil in Fenced Area & (b) clean rest soil in Fenced Area & (b) clean rest 
of Rof R--2 zone to residential 2 zone to residential 
standards at all 15 Asarco Houses standards at all 15 Asarco Houses 
and 22 nonand 22 non--Asarco HousesAsarco Houses

Asarco Everett Housing 
Authority

EHA buys Fenced Area for $1+ M EHA buys Fenced Area for $1+ M 
after Ecology cert (8/04)after Ecology cert (8/04)
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Step 3Step 3
Asarco caps Fenced Area with 2+ Asarco caps Fenced Area with 2+ 
feet of topsoil; Ecology certifies feet of topsoil; Ecology certifies 
cleanup to residential standards to cleanup to residential standards to 
EHAEHA
EHA rehabs & sells 8EHA rehabs & sells 8--15 Asarco 15 Asarco 
Houses ($150K+ ea) for $1Houses ($150K+ ea) for $1--2 M2 M
EHA sells Fenced Area lots ($30K EHA sells Fenced Area lots ($30K 
ea) for $3Mea) for $3M

Everett Housing 
AuthorityAsarco
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Agreements & Approvals NeededAgreements & Approvals Needed

City Actions/AgreementsCity Actions/Agreements
EHA/City agreement & EHA/City agreement & 
contingent loan agreementcontingent loan agreement for for 
repayment of line of creditrepayment of line of credit
City designationsCity designations of blight, of blight, 
community renewal area, and EHA community renewal area, and EHA 
as community renewal agency (so as community renewal agency (so 
EHA can sell the cleaned up EHA can sell the cleaned up 
property)property)
Later:Later: City approval of community City approval of community 
renewal plan/project & processing renewal plan/project & processing 
of of 
RR--1A rezone1A rezone, subdivision , subdivision 
applications, etc.applications, etc.

Key EHA Approvals NeededKey EHA Approvals Needed
Purchase & Sale and Remediation Purchase & Sale and Remediation 
AgreementsAgreements with Asarco (for with Asarco (for 
Asarco to sell the property & do Asarco to sell the property & do 
the cleanup)the cleanup)
Prospective Purchaser AgreementsProspective Purchaser Agreements
with Ecology (to limit liability); with Ecology (to limit liability); 
deed restrictionsdeed restrictions
EPA and Ecology grantEPA and Ecology grant and trust and trust 
fund approvalsfund approvals
EPA approval orderEPA approval order for disposal of for disposal of 
all soils at Asarco Tacoma all soils at Asarco Tacoma 
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Client and site context will define roleClient and site context will define role

Getting to yes or noGetting to yes or no

Early involvement, strategy and integration Early involvement, strategy and integration 
with teamwith team

Regulatory solutions as Regulatory solutions as pro formapro forma cellcell

Lawyer as counselor and facilitatorLawyer as counselor and facilitator

Some Practice PointersSome Practice Pointers
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